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UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A

GOLETA UNI ON ELEMENTARY
SCHOOL DI STRICT; et al .,

Case No. CV 99-07745 DDP ( Ex)

ORDER RE SUMVARY JUDGVENT

Plaintiffs,

[ Motion filed on 8/27/01]
V.

ANDREW ORDWAY; et al .,

Def endant s.

AND RELATED COUNTERCLAI MS.

N N N N N’ N N N N N N N N N’

This matter cones before the Court on the counter-defendant
D ana Rigby's notion for summary judgnent. After review ng and
considering the materials submtted by the parties and hearing oral

argunent, the Court denies Rigby’ s notion for summary judgnent.

I . BACKGROUND

This action stens froman adm ni strative hearing appeal
regarding alleged violations of the Individuals with Disabilities
Education Act, 20 U.S.C. 8§ 1400, et seq. (“IDEA"). The plaintiffs

and count er-defendants were the Gol eta Union El enmentary School
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District, the Hope El enentary School District, the Santa Barbara
Hi gh School District ("SBHSD'), the Santa Barbara County Speci al
Education Local Plan Area ("SELPA"), and the Santa Barbara Ofice
of Education ("SBCOE"). The defendants and counter-clainmants are
Andrew Ordway (“Andrew’), and his nother, Cynthia O dway. Andrew
has been a special education student since 1993. (Counter-C.’s
Stm. CGen. Iss. at 1.)

The plaintiffs and counter-defendants filed this action on
July 27, 1999 in order to appeal the April 30, 1999 decision of a
California Special Education Hearing Oficer (the “Hearing
Oficer”). The Hearing Oficer found, inter alia, that the

plaintiffs failed to offer Andrew a free and appropriate public
education (“FAPE’) as required by IDEA and that one or nore of the
plaintiffs should be required to reinburse Cynthia O dway for
Andrew s residential placenent. (See Conpl., Ex. 1 at 19-21.) The
plaintiffs sought to set aside the Hearing O ficer’s findings, as
wel | as additional declaratory relief and attorney’'s fees. (See
Compl . at 13-15.)

On Septenber 24, 1999, defendants California Departnent of
Educati on and California Special Education Hearing Ofice filed an
answer to the conplaint. On COctober 18, 1999, defendant Cynthia
Ordway filed an answer and a counterclaim The countercl ai m naned
the plaintiffs as counter-defendants, as well as Marcia Mcd i sh,
both individually and as the director of SELPA, and D ana Ri gby,
both individually and as the Director of Student Services for the
SBHSD. The counterclaimincluded the follow ng allegations and
causes of action: (1) the counter-defendants violated Ms. Ordway's

rights under IDEA;, (2) the counter-defendants violated Ms. Ordway’ s
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rights under Section 504 of the Rehabilitation Act; (3) the
counter-defendants “acted in bad faith in denying Counterclai mant
her statutory rights under |DEA, and thereby violated Section
1983”; (4) the counter-defendants “acted with intentional disregard
for Counterclaimant’s statutory rights under |IDEA, and thereby

vi ol ated Section 1983"; (5) the counter-defendants “acted in bad
faith in denying Counterclaimant her statutory rights under Section
504 [of the Rehabilitation Act] and thereby violated Section 1983";
and (6) the counter-defendants “acted with intentional disregard
for Counterclaimant’s statutory rights under Section 504 [of the
Rehabilitation Act] and thereby violated Section 1983.~
(Counterclaimat 99 97-108.) Subsequently, Ms. Ordway agreed to

di smi ss her second, fifth, and sixth counterclainms. (See Opp. Mt.
Dism at 8-9.)

On August 10, 2001, the Court affirmed the Hearing Oficer's
findings in favor of defendants/counter-claimnts on all grounds,
with the exception of the finding that the AB 3632 assessnent was
conpleted in a tinmely manner.* The Court reversed the Hearing
O ficer's decision regarding the assessnent and found in favor of
the Ordways on that issue. The Court affirned the Hearing
Oficer’s nonetary award and granted SEHO s and the Departnent of
Education’s notions for sunmary judgnment. The Court affirmed the
Hearing O ficer’s decision that Andrew Ordway’ s rights secured by

| DEA wer e vi ol at ed.

1 An AB 3632 referral is a referral for assessnent of a
student's social and enotional status and may be initiated by a
| ocal education agency, an |EP team or a parent pursuant to Section
56320 of the California Education Code. Cal. Gov't. Code
8§ 7576(Db).
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This matter is presently before the Court on a notion for
sumary judgnent by counter-defendant Diana R gby ("Rigby"). Rigby
asserts she is entitled to judgnment as a matter of |aw on three
grounds: (1) a civil rights action under 42 U.S.C. § 1983 cannot be
mai nt ai ned based upon a violation of IDEA;, (2) the Eleventh
Amendnent bars the instant action against R gby to the extent that
she is sued in her official capacity; and (3) Rigby is entitled to
the affirmative defense of qualified imunity to the extent that

she is sued in her individual capacity.

I'1. DI SCUSSI ON

A. Legal Standard for Summary Judgnent

Summary judgnent is appropriate where "there is no genui ne
issue as to any material fact and . . . the nobving party is
entitled to a judgnment as a matter of law." Fed. R Cv. P. 56(c).
A genuine issue exists if "the evidence is such that a reasonabl e
jury could return a verdict for the nonnoving party,” and materi al
facts are those "that mght affect the outconme of the suit under

the governing law." Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). Thus, the "nmere existence of a scintilla of evidence”

in support of the nonnoving party's claimis insufficient to defeat
summary judgnent. 1d. at 252. In determning a notion for sunmary
judgnment, all reasonable inferences fromthe evidence nust be drawn

in favor of the nonnoving party. 1d. at 242.

B. | DEA
Congress enacted IDEA in order to “ensure that all children

with disabilities have available to thema free [and] appropriate

4
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publ i ¢ education that enphasizes special education and rel ated
services designed to neet their unique needs . . ." 20 U S.C. 8

1400(d) (2) (A); see also Board of Educ. of the Hendrick Hudson Cent.

Sch. Dist. v. Rowey, 458 U.S. 176, 179-84 (1982). *“The Act gives

di sabl ed students a substantive right to public education and
conditions federal assistance upon a State’s conpliance with the

substantive and procedural goals of the Act.” Straube v. Florida

Union Free Sch. Dist., 801 F. Supp. 1164, 1173 (S.D.N. Y. 1992).

“The primary mechanismfor delivering a free appropriate education
is the devel opnent of a detailed instruction plan, known as an
| ndi vi dual Education Program ('1EP'), for each child classified as

disabled.” WB. v. Matula, 67 F.3d 484, 492 (3d Gr. 1995). As

one court explained, IEPs are devel oped as a result of the
conbi ned efforts of the school district, the child s teachers, and
t he parents:
[EPs are] prepared at neetings between the school
district, the child s teacher, and the child s parents or
guardi ans, [and] define[] the child s present educati onal
per formance, establish[] annual and short-terni]
obj ectives for inprovenents in that performance, and
describe[] the specially designed instruction and
services that will enable the child to neet those
obj ecti ves.
Straube, 801 F. Supp. at 1173 (citing 20 U.S.C. 8§ 1401(19)). |DEA
requires that I EPs be reviewed at |east annually. See 20 U S.C
§ 1414(a)(6).
The goal of the IEP requirenment and of IDEA is to neet the
uni que educational needs of each child. Toward that end, |DEA
recogni zes that the school district, itself, may not be able to

neet the needs of all children. See Straube, 801 F. Supp. at 1172.
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Accordingly, |IDEA provides the states with various private
pl acenent options. See id.

C. Can _an action under 42 U.S.C. § 1983 be nmi ntai ned based

upon a viol ation of | DEA?

Ri gby noves for summary judgnment on the grounds that a
vi ol ation of | DEA does not give rise to a claimunder 42 U S. C
§ 1983. (See Mot. at 2.) According to Righy, “the exclusive
remedi al provisions of |DEA cannot be subverted by an action under
Section 1983 for nonetary damages.” (ld. at 8.) The Court has
al ready rul ed that:

Wth respect to the nore general preenption question that
is before the Court on this notion, the Court finds that
| DEA does not foreclose all renedi es under Section 1983.
As noted in Enma C., the Northern District of California
case which addressed this issue, in adding Section
1415(f) to IDEA in 1986, “Congress has specifically

aut hori zed § 1983 actions predicated on the | DEA.”

Emma C., 985 F. Supp. at 945.

(6/21/00 Order Den. Mot. Dism at 14.) At that tinme, the Court
found that one critical issue was not suitable for resolution in
the context of a nption to dism ss.

In the present matter, the Court need not address the

i ssue of whether the counter-claimant nust prove nore
than a “sinple” violation of IDEA in order to recover
damages pursuant to Section 1983. The counter-clai nant
al l eges that the counter-defendants acted in bad faith
and with intentional disregard for Andrew s right under
IDEA. On a notion to dismss, this pleading is
sufficient to neet even the hei ghtened standard endorsed
by the Massachusetts District Court in Andrew S., in
which plaintiffs nmay only recover Section 1983 damages
for | DEA violations of “constitutional proportions.”

(Id. at 13-14 (footnote omtted).)
The question now before the Court is whether the O dways nust
pl ead nore than a “sinple” violation of IDEA in order to recover

damages pursuant to Section 1983. The Court finds that the
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plaintiffs may recover under Section 1983 for statutory violations

of | DEA

1. Title 42 U S.C._§ 1983

Title 42 U.S.C. 8§ 1983 does not confer substantive rights, but
nerely redresses the deprivation of those rights el sewhere

secured.? Miine v. Thiboutot, 448 U S. 1, 5-6 (1980). Those

rights nmay be created by the Constitution or federal statute, and

hence in a 8§ 1983 action a person may chal |l enge federal statutory

violations by state agents. 1d. (8 1983 “enconpasses clainms based
on purely statutory violations of federal law'). |If the rights at
i ssue are statutory, however, a 8 1983 action is inperm ssible when
"Congress intended to forecl ose such private enforcenent.” Wi ght
v. Roanoke Redevel opnent & Housing Auth., 479 U.S. 418, 423 (1987).

Such intent is generally found either in the express |anguage of a
statute or where a statutory remedial scheme is so conprehensive
that an intent to prohibit enforcenment, other than by the statute's
own neans, may be inferred. 1d. O course, even the existence of
a conprehensive renedi al schene will not bar resort to 8§ 1983 if
Congress states that it did not want its enactment construed to

restrict or limt the renedies otherwi se available. See Ms. W v.

2 Title 42 U.S.C. § 1983 provides in part: “Every person who,
under col or of any statute, ordinance, regulation, custom or
usage, of any State or Territory or the District of Col unbia,
subj ects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the
Constitution and | aws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for
redress.” 42 U.S.C. § 1983.
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Tirozzi, 832 F.2d 748 (2d Cr. 1987) (citing Smth v. Robinson, 468
U S. 992, 1012 n. 16 (1984)).

It is well settled that 8 1983 is “a generally and
presunptively avail able remedy for clainmed violations of federal

| aw.” Livadas v. Bradshaw, 512 U. S. 107, 133 (1994). This Court

finds that Congress expressly authorized section 1983 suits to

vi ndi cate viol ations of | DEA-protected rights.

2. Congress Intended to Pernmit 8 1983 Actions to

Enforce Ri ghts Secured Under | DEA

The question of whether a statutory violation of | DEA may

provi de the underlying cause of action in a § 1983 suit has “an

unusual ly rich judicial and |egislative provenance.” See Andrew S

v. The School Comm of the Town of Greenfield, 59 F. Supp. 2d 237

241 (D. Mass. 1999). In Snith v. Robinson, 468 U.S. 992 (1984),

the Suprene Court held that the Education of the Handi capped Act
(“EHA") (I DEA s predecessor) was the exclusive avenue through which
di sabl ed children coul d pursue cl ai ns agai nst state educati onal
service providers.

In 1986, in direct response to Smth, Congress added § 1415(f)
to the EHA as part of the Handi capped Children’s Protection Act of
1986. As anended, 20 U . S.C. A § 1415 provides that:?3

“(f) Effect on other |aws

Not hing in this chapter shall be construed to restrict
or limt the rights, procedures, and renedies

3 The 1986 anendnment did at |east two other significant
ngs. First, it changed the nane of the statute to the
ividuals with Disabilities Education Act ("IDEA"). See 20
.C. 8 1400(a). Second, it added a provision for attorneys’
S, which the EHA had | acked. See 20 U.S.C. 8§ 1415(i)(3)(B)

t hi
I nd
UsS
fee
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avai | abl e under the Constitution, title V of the
Rehabi litation Act of 1973 [], or other Federal
statutes protecting the rights of children and youth
with disabilities, except that before the filing of a
civil action under such |laws seeking relief that is
al so avail abl e under this subchapter, the procedures
under subsections (b)(2) and (c) of this section shal
be exhausted to the sane extent as woul d be required
had the action been brought under this subchapter.”
20 U.S.C. 8 1415 (historical notes) (quoting Pub. L. 105-17, Title
11, § 201(a)(2)(c), June 4, 1997).

Section 1415(f) clearly states that the provisions of |DEA do
not provide the exclusive avenue for redress avail able to disabled
children. The text of the amendnent is silent, however, as to the
application of the subsection to 8§ 1983 actions. “In the ensuing
years, this silence has perplexed the courts and generated, to sone
degree, a split of opinion anong the Courts of Appeal s regarding
the rel ati onship between section 1983 and the IDEA.” Andrew S., 59
F. Supp. 2d at 242.

The Court finds that the legislative history of 8 1415(f) nakes
it clear that Congress intended to provide for 8 1983 actions for
violations of IDEA. In considering the enactnment of |DEA, Congress
debated both the purpose of the statute and the Suprenme Court's
Smith decision. For instance, in 1985, during the first session of
the 99t h Congress, when the bill introducing the EHA anendnent was
proposed, the House Report stated: “since 1978, it has been
Congress’ intent to permt parents or guardians to pursue the
rights of handi capped children through EHA, Section 504 [the
Rehabilitation Act] and Section 1983 . . .. Congressional intent

was ignored by the U S. Supreme Court when, on July 5, 1984, it

handed down its decision in Smith v. Robinson.” H R Conf. Rep.

99-296 at *3 (1lst Sess. 1985) (hereinafter 1985 House Report).

9
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Later, after further debate in both chanbers of Congress, the House
Conference report stated that “[i]t is the conferees’ intent that
actions brought under 42 U S.C. § 1983 are governed by this
provision.” HR Conf. Rep. 99-687 at *7 (1986), reprinted in 1986
U S C.CAN 1807, 1809.4

The Ninth Crcuit has not yet addressed whether the addition of
8§ 1415(f) overrules the Suprene Court’s decision in Smth. There
is currently a split of authority anmong the other circuit and
district courts as to what, if any, Section 1983 rights may result
froma statutory violation of IDEA. The Second and Third Circuits
have held that this anmendnent clearly expressed Congress' intent to
permt plaintiffs to bring suit pursuant to Section 1983 for

all eged violations of IDEA. See Ms. W v. Tirozzi, 832 F.2d 748,

750 (2d GCir. 1987); Matula, 67 F.3d at 493-94. A district court in
the Northern District of California has al so adopted this view

See Emma C. v. Eastin, 985 F. Supp. 940, 945 (N.D. Cal. 1997)

(stating that “Congress has specifically authorized § 1983 actions
predi cated on the IDEA.”). 1In contrast, the Tenth, Fourth, Sixth,

Seventh, and Eighth Crcuits have held that a plaintiff nay not

“ In Matula, the Third Crcuit further elaborated on this
| egi sl ative history:
In enacting 8 1415(f), Congress specifically intended
that EHA violations could be redressed by § 504 and
8§ 1983 actions, as the legislative history reveals. The
Senate Report discussed Smith at | ength, including
quoting favorably fromthe Smth dissent, see S. Rep. No.
99-112, 99th Cong., 2d Sess. (1986), reprinted in 1986
US CCAN 1798, 1799 (“Senate Report”). The House
Conference Report stated [that] . . . [s]ection 1415(f)
was thus enacted to “reaffirm in light of [Smth], the
viability of section 504, 42 U S.C. § 1983, and ot her
statutes as separate vehicles for ensuring the rights of
handi capped children.”

67 F.3d at 494 (citation omtted).
10
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bring suit pursuant to 8§ 1983 for any alleged violation of |IDEA?®
See Sellers v. School Bd., 141 F.3d 524, 529 (4th G r. 1998);

Padilla v. School Dist. No. 1 in the Gty & County of Denver, Col.
233 F.3d 1268 (10th Cr. 2000); Charlie F. v. Board of Educ., 98
F.3d 989 (7th GCir. 1996); Heidemann v. Rother, 84 F.3d 1021 (8th
Cir. 1996).

In Emma C., the court denied a notion by state education
officials to dism ss clains under IDEA and 8§ 1983 filed by several
di sabl ed students, and held that conpensatory damages were
avai l able for violations of IDEA. The court reasoned that, absent
a clear direction to the contrary by Congress, federal courts are
enpowered to award any appropriate relief in a cognizabl e cause of
action brought pursuant to a federal statute. Emma C , 985 F.
Supp. at 945. In Tirozzi, the Second Circuit held that parents are
entitled to bring a 8 1983 action based on alleged violations of
| DEA or the Due Process and Equal Protection C auses of the U S.
Constitution. Tirozzi, 832 F.2d at 755. Oher courts have
recogni zed that a 8 1983 action for statutory violations of |DEA

shoul d proceed. See also Cappillino v. Hyde Park Cent. Sch. Dist.,

40 F. Supp. 2d 513, 515-516 (S.D.N. Y. 1999); Walker v. District of

Colunbia, 969 F. Supp. 794 (D. Col. 1997) (holding that plaintiffs
may bring a 8 1983 claimfor damages to vindicate their rights

under | DEA).

® The Court notes that the Sixth and Eighth Circuits based
their conclusions that | DEA preenpts 8 1983 on the notion that
“general and punitive damages for the types of injuries alleged []
are not avail able under the IDEA.” Heidemann v. Rother, 84 F. 3d
1021, 1033 (8th Gr. 1996); see also Crocker v. Tennessee Secondary
Sch. Athletic Ass’'n, 980 F.2d 382 (6th Gr. 1992).

11
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In Matula, the plaintiff, on behalf of her disabled child,
sought damages for the persistent refusal of certain school
officials to evaluate and provi de necessary educati onal services.
The Third Circuit concluded that: “In enacting 8 1415(f), Congress
specifically intended that EHA viol ations could be redressed by
8§ 504 and § 1983 actions, as the legislative history reveals.
Accordingly, 8 1983 supplies a private right of action for the

instant case.” Matula, 67 F.3d at 494; see also Angela L. v.

Pasadena Indep. Sch. Dist., 918 F.2d 1188, 1193 n.3 (5th CGr. 1990)

(stating Handi capped Children's Protection Act of 1986 rejected the
Court's conclusion in Smth that the EHA was an "excl usive renedy, "
and that, consequently, parents may continue to allege violations
of 8§ 1983 as well as 8 504 of the Rehabilitation Act).

Based upon what this Court finds to be a clear expression of
congressional intent to provide for 8§ 1983 actions to vindicate
rights protected under |IDEA, the Court finds that the counter-
claimants may proceed with a 8§ 1983 claimfor |DEA statutory

vi ol ati ons.

3. Andrew S.
One Massachusetts district court has attenpted to resol ve the

conflict between the circuits by taking what appears to be, at

| east superficially, a mddle ground. Andrew S., 59 F. Supp. 2d at
245, In Andrew S., the court held IDEA, with its provisions for
equitable relief and attorney fees, provided plaintiffs with a
conplete remedy. As the Massachusetts district court explained,
nost circuits appear to recognize that a plaintiff may bring a §

1983 cause of action based on a violation of | DEA “where the

12
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al | eged m sconduct is constitutional in proportion, not nerely

statutory.” 1d. at 244 (enphasis in original). The Andrew S.
approach suggests that courts should allow | DEA actions to proceed
under 8 1983 only in situations where the underlying alleged

m sconduct is of constitutional magnitude; that is, where the

al | eged m sconduct would itself support an independent claimfor a
constitutional violation. This approach would foreclose a direct
cause of action under § 1983 for |IDEA statutory violations. 1d.
(“Garden variety statutory violations of the | DEA cannot formthe
basis for a section 1983 action.”).

The court based its opinion upon the Fourth G rcuit’s hol ding
in Sellers. In Sellers, the court found that while the 1986
amendnents to the EHA that created | DEA, particularly 8§ 1415(f),
did effect a legislative reversal of nmuch of the Smith hol di ng,
they did not afford plaintiffs the right to demand conpensatory and
punitive damages in a jury trial under 8§ 1983 for a sinple
statutory violation of |DEA.

The central problemw th this approach is that nothing in the
| egislative history of 8 1415(f) suggests that Congress intended to
reserve 8 1983 for the ambi guous category of “truly” constitutional
violations. The 1986 anendnents to | DEA nake clear that disabled
children all eging a bonafide violation of their statutory or
constitutional rights should not be deprived of a renmedy under
§ 1983, nerely because their rights may, to sone extent, enjoy
si mul t aneous protection under |DEA. Congress passed the 1986
amendnents with the clear intent to restore to disabled children
what Smith had attenpted to take away: the right to bring actions

under federal statutes (including 8 1983) and the Constitution in

13
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order to vindicate rights that were sinultaneously protected by

| DEA. To read the anmendnents ot herwi se woul d produce the strange
result that Congress anmended IDEA in order to grant plaintiffs the
right to bring constitutional clainms under 8 1983, a right that
plaintiffs already possessed and thus could not be “granted” anew
by Congress.

The approach proposed in Andrew S. is untenable for other
reasons. First, it enpowers a district court to decide that a
cause of action is not sufficiently egregious to support a 8§ 1983
action when Congress has clearly authorized such actions. The
approach in Andrew S. asks the district court to conduct a
subj ective, case-by-case anal ysis based on whether the alleged
m sconduct is “bad enough” to sustain a 8§ 1983 action. In Tirozzi,
the plaintiffs comrenced a civil rights action on their own behal f
and on behalf of others simlarly situated under § 1983 based on
al l eged violations of IDEA, the Rehabilitation Act, and of the Due
Process and Equal Protection O auses of the Fourteenth Amendnent.
The court in Andrew S., noting the class action conponent of the
conpl aint, commented approvingly that the Tirozzi conplaint “was
not limted to objections regarding the individualized educational
prograns of Dierdre W and Nathan B., but rather was directed at an
al l eged pattern and practice of the Bridgeport School Board
regardi ng all handi capped children in its school system” 59 F

Supp. 2d at 245-46. According to the Andrew S. court, Tirozzi

“mani festly raised i ssues of constitutional proportions, much
broader in scope than the plaintiffs’ clains here.” |d. at 245.
In order to make the distinction between |DEA violations that may

proceed under 8§ 1983 and those that are barred under § 1983, the

14
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Andrew S. court is required to draw fine distinctions between the
substantive nerits of the cases. |d. at 246 (“Even in this
litigation, however, the defendants’ m sconduct was much nore
egregi ous than what is alleged regarding Andrew (referring to the
facts of Matula)).

Section 1415(f) indicates that Congress intended to restore to
plaintiffs the power to vindicate their |IDEA rights using federal
statutes such as 8§ 1983. Congress has explicitly provided for
§ 1983 actions to enforce rights guaranteed under |IDEA. The Court

finds that the counter-claimant's § 1983 acti on may proceed.

4, Damages

One inportant result that flows fromthe determ nation that
statutory violations of |IDEA nmay support a 8 1983 action is the
avai lability of damages for violations of IDEA. ¢ The Court is
m ndful that a damages renedy for IDEA violations will have
significant policy inplications. However, by providing for § 1983

actions to address | DEA viol ations, Congress appears to have

6 The Ninth Crcuit has addressed the question of whether
damages renedi es are consistent with the design of IDEA in Muntain
ViewLos Altos Union High Sch. Dist. v. Sharron B.H , 709 F.2d 28,
30 (9th Gr. 1983). In that case, the Ninth GCrcuit held sinply
that “[d] amage renedi es for placenment before full conpliance with
EAHCA procedures are not in keeping with the design of the Act.”
Id. The court |eft open the possibility that danages m ght be
avail able for I DEA violations in exceptional circunstances or where
the plaintiffs could denonstrate bad faith conduct on the part of
t he school district (circunstances that were not present in the
case before the court). See id. Moreover, as the court in Enma C
noted, the Ninth Grcuit’s adoption in Muntain View of the Seventh
Circuit’s reasoning in Anderson is no |onger persuasive in the wake
of Franklin v. Gmnnett, which established that “[t] he general
rule, therefore, is that absent clear direction to the contrary by
Congress, the federal courts have the power to award any
appropriate relief in a cognizabl e cause of action brought pursuant
to a federal statute.” 503 U S. 60, 70-71 (1992).

15
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intended this result. Inportant reservati ons have been expressed

about the availability of a damages renedy for | DEA violations:

[ Awar ds of conpensatory and punitive damages] present acute
probl ens of nmeasurability. Relief such as retroactive

rei mbursenent is definable and concrete. The actual costs
borne by parents for special education and rel ated services
provi de an ascertai nabl e benchmark for cal culating the
relief to which they may be entitled. By contrast, |DEA

| acks any particul ar standard by which a court could

eval uat e what anmount of conpensatory or punitive damages is
appropriate in a particular case . . .. Absent any such
standards, the range of possible nonetary awards woul d be
vast, particularly in cases seeking recovery for |ess
tangi bl e injuries such as enotional distress or pain and
suf fering.

Sellers, 141 F.3d at 528 (internal citations omtted). The
district court in Emm C._ expressed simlar reservations about the
policy repercussions that mght attend the availability of nonetary
relief in | DEA cases. For exanple, the possibility of conmpensatory
damages coul d di scourage educators from i npl enenting i nnovative
prograns and coul d expose school districts to additional financial
liabilities. Emma C., 658 F.2d at 1212-13. This Court al so takes

seriously the Third Crcuit's adnonition:

We caution that in fashioning a remedy for an | DEA
violation, a district court nay wish to order educati onal
services, such as conpensatory education beyond a child's
age of eligibility, or reinbursenent for providing at
private expense what shoul d have been offered by the
school, rather than conpensatory damages for generalized
pai n and suffering.

Matul a, 67 F.3d at 495.

The Suprenme Court's decision in Board of Education v. Row ey,

458 U. S. 176 (1982), permtted courts to award broader renedies
under I DEA. The Rowl ey Court adopted a narrow construction of the
substantive procedures of |IDEA, concluding that a state satisfies
its obligation to provide an appropriate educati on under | DEA when

it provides individualized instruction and rel ated services that
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allowthe child with a disability to benefit educationally from
instruction. [d. at 201. By decisively defining "appropriate
education,” Rowl ey sent a clear nessage to school districts about
the type of education that schools nmust provide to conply with | DEA
provi sions. The Row ey Court’s definition therefore responds to
concerns such as those expressed in Sellers that |IDEA | acks any
definitive standards by which a court could evaluate the
appropri ate anount of conpensatory or punitive danages.

Finally, the Court notes that positive effects may acconpany
the availability of damages that foll ows when courts give ful
effect to Congress’s intent to allow for 8 1983 actions to

vindi cate | DEA-protected rights.”’

D. The El eventh Anendnent Bar

Under the El eventh Anendnent, a state is not subject to suit in

federal court. See U S. Const. Anend. Xl; Wsconsin Dept. of

Corrections v. Schacht, 524 U. S. 381, 389 (1998) (stating that “the

El event h Amendnent grants the State a | egal power to assert a
sovereign imunity defense should it choose to do so0”); dark v.

State of Cal., 123 F.3d 1267, 1269 (9th Cr. 1997). The Suprene

Court has held that this imunity may only be overconme in three

ways: the state may waive its immnity, it may consent to suit, or

7 See Kara W Edmunds, |nplying Danmages Under the
I ndividuals Wth Disabilities Education Act: Franklin v. GM nnett
County Public Schools Adds New Fuel to the Argunent, 27 Ga. L. Rev.
789, 802-08 (1993) (argunments in favor of awardi ng conpensatory
damages under |DEA include: (1) the inportance of renedies as an
essential conponent of a private enforcenment nodel; (2) the
creation of an attitude favoring conpliance; (3) the need to
actively guarantee a free appropriate public education; and (4) the
exi stence of three doctrinal bases permtting such an award).
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Congress can abrogate the state’s imunity through appropriate
legislation. See, e.g., Kinel v. Florida Bd. of Regents, 528 U. S.
62 (2000).

In Bel anger v. Madera Unified School Dist., 963 F.2d 248 (9th

Cr. 1992), the Ninth Crcuit held that school districts in
California are an armof the state, and therefore, enjoy Eleventh
Amendnent immunity. See id. at 250-54. The court found that
California school districts were funded primarily by the state and
t hus any judgnment agai nst the school would necessarily require the
use of state funds to satisfy the judgnent. 1d. at 251-52. To the
extent that the El eventh Amendnent bars suits against California
school districts, it also bars sonme suits against the schoo
districts’ enployees who are sued in their official capacity. See

Porter v. Board of Tr. of Manhattan Beach Unif. Sch. Dist., 123 F

Supp. 2d 1187 (C.D. Cal. 2000) (holding that the plaintiff, as
California s State Superintendent of Public Transportation, enjoyed
El event h Amendnent immunity fromsuit, even when sued only in her

official capacity); see also Eaglesnmith v. Ward, 73 F.3d 857, 860

(9th Cir. 1996) (holding that superintendent was state agent
entitled to El eventh Arendnent immunity).
In this case, Rigby is the Director of Student Services for the

Santa Barbara School District. As in Eaglesnith, because this

claimis against Rigby in her official capacity, and the school
district is a state agency, Rigby is entitled to El eventh Amendnent
immunity. The Court finds that the El eventh Amendnent bars suit
agai nst Rigby in her official capacity.

The El eventh Anendnent does not bar a federal court from

granting prospective injunctive relief against an officer of the
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state who acts outside the bounds of his authority. See ldaho v.

Coeur d’ Alene Tribe of Idaho, 521 U S. 261 (1997) (O Connor, J.,

concurring); Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S.

89, 101-03 (1984); Cerrato v. San Francisco Cnty. Coll. Dist., 26

F.3d 968, 973 (9th Cr. 1994). Nor does the Eleventh Anendnent bar
the award of prospective injunctive relief against state officers
sued in their individual capacities. Doe v. Lawence Livernore
Nat'|l Lab., 131 F.3d 836, 839 (9th GCr. 1997). This is the
“stripping doctrine” of Ex Parte: Young, 209 U S. 123 (1908). In

this case, however, the Ordways seek retroactive relief against
Rigby in her official capacity, and to that extent, the Court finds

that their claimis barred.?®

A Qualified I munity

The counter-defendant next asserts that she is entitled to the
affirmati ve defense of qualified inmmunity to the extent that she is
sued in her individual capacity. Cains against state officials in
their individual capacity are not barred by either § 1983 or by the
El eventh Anendnent. See 1B, Martin A. Schwartz and John E
Kirklin, Section 1983 Litigation: Cains & Defenses(3d ed. 1997);

see also Emma C., 985 F. Supp. at 947. However, such clains may be

subject to the defense of qualified imunity. Public officials who

8 The plaintiffs seek: (1) reinbursenment for educational
expenses incurred in connection with Student’s detention in
Juvenile Hall and residential placenent by the Santa Barbara County
Juvenile Court; (2) conpensatory educational services as necessary
to teach student howto read, wite, and do mathematics at a | evel
commensurate wth his chronol ogi cal age; (3) nonetary damages in
anount according to proof; (4) attorney’ s fees and costs under
8 1415(e)(4)(B); and (5) attorney’'s fees and costs incurred in
connection wth SBCIC proceeding. (See Answer and Counter- Conpl .
of Def. Cynthia Odway at 23-23.)
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carry out executive or administrative functions are protected from
personal nonetary liability so long as their actions do not violate
“clearly established [federal] statutory or constitutional rights
of which a reasonabl e person woul d have known.” Harlow v.

Fitzgerald, 457 U S. 800, 818 (1982). This standard turns on the

“obj ective | egal reasonabl eness of the official’s conduct.” 1d. at

818 (footnote omtted). In Anderson v. Creighton, 483 U S. 635,

639 (1987), the Suprene Court summari zed the Harl ow standard,

hol ding that “[w] hether an official protected by qualified inmunity
may be held personally liable for an allegedly unlawful official
action generally turns on the ‘objective | egal reasonabl eness’ of
the action, assessed in light of the legal rules that were ‘clearly
established” at the time this action was taken.” 1d. (citing
Har | ow) .

“Qualified or ‘good faith’ immunity is an affirmative defense
that must be pleaded by a defendant official.” Harlow 457 U S. at
815 (citation omtted). Government officials performng
di scretionary functions are entitled to qualified imunity when
"their conduct does not violate clearly established statutory or
constitutional rights of which a reasonabl e person woul d have

known." 1d. In Collins v. Jordan, 110 F.3d 1363 (9th Cr. 1997),

the Ninth Circuit set forth the followi ng two-part test for
determ ning whether a state official is entitled to qualified
i mmunity:

The court nust first determ ne whether the plaintiff has
alleged a violation of a right that is clearly established

and stated with particularity. . . . The plaintiff bears
t he burden of showi ng that the right he alleges to have
been violated was clearly established. . . . Second, the

court must consider whether, under the facts alleged, a
reasonabl e official could have believed that his conduct
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was lawful. . . . It is the defendant’s burden to show

that a reasonable . . . officer could have believed, in

light of the settled law, that he was not violating a

constitutional or statutory right.
Collins, 110 F.3d at 1369 (internal quotations, citations and
footnote omtted; enphasis renoved).

Here, the novant asserts that Ri gby’'s conduct, as pleaded in
t he counterclains, “does not amount to conduct that a reasonable
of ficial would understand to be violating a firnmly established
constitutional provision.” However, as the counter-clai mant notes,
the counterclai mdoes allege that Rigby participated in or failed
to take action to prevent violations of |IDEA, and that these | DEA
viol ations anbunt to a violation of § 1983. (See Counterclaim at
19 72-88; Opp. at 8.) Mreover, the third and fourth counterclains
specifically allege that the counter-defendants, including R gby,
acted in “bad faith” and with “intentional disregard” for the
counter-claimant’s rights under |IDEA and § 1983. (See Counterclaim
at 97 101-04.) 1In its June 21, 2000 order, the Court found that:

[ T] hese all egations are sufficient to defeat a cl ai m of

qualified imunity in the context of a notion to dismss.

At this stage in the litigation, allegations of bad faith

and intentional disregard are sufficient to nmeet the Harl ow

standard for defeating a claimof qualified immunity. See

Harl ow, 457 U.S. at 815. Therefore, the Court denies the

novants’ notion to dismss the third and fourth counter-

clainms, to the extent that those clains are all eged agai nst

McClish in her personal capacity.
(6/21/00 Order at 11.) The question now before the Court is
whet her such allegations are sufficient to defeat Rigby’s
contention that the doctrine of qualified immunity bars further

cl ai rs agai nst her in her individual capacity.
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1. Was the Right Alleged to Have Been Violated Gearly

Est abl i shed?

The threshold determ nation of whether the | aw governing the
conduct at issue is clearly established is a question of |aw for
the court. Harlow, 457 U S. at 818. |If a genuine issue of fact
exi sts preventing a determination of qualified immunity at sumrmary

j udgnment, the case must proceed to trial. See Act Up!/Portland v.

Bagl ey, 988 F.2d 868, 873 (9th Cir. 1993). “[T]he right the
official is alleged to have viol ated nust have been ‘clearly
established” in a nore particularized, and hence nore rel evant,
sense: The contours of the right nust be sufficiently clear that a
reasonabl e of ficial would understand that what he is doing violates
that right.” Anderson, 483 U S. at 640.

In order to determ ne whether the | aw governing the conduct at
i ssue was clearly established, the Court nust first identify the
substance of the conduct at issue in this dispute. The novant
asserts that the conduct at issue is Rigby s conduct in
transferring Andrew Ordway, at the request of Andrew s nother, from
Gol eta Vall ey Junior H gh School to La Colina Junior H gh School.?®
The counter-defendant therefore asks the Court to frame the conduct
at issue as “the transfer of a special education student to a
simlar junior high school within the sane school district, at the
request of the child s nother.” (See Mot. at 22.) Rigby contends

that, at the tine of Andrew s transfer in February 1998, no case

° Inthis Court’s 8/10/01 Order, the Court noted: “Ms. Rigby
testified that she noved Andrew to La Colina at the request of M.
Ordway. M. Rigby did this without investigation whether La Colina
woul d be an appropriate placenent because she ‘honor[s]’ parental
requests.” (See 8/10/01 Order at 19.)
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| aw or express |language in IDEA clearly established that a Director
of Student Services could not satisfy the request of a parent of a
speci al education student to change schools. Therefore, R gby
asserts that the |aw governing the conduct at issue could not have
been clearly established.

In contrast, the Ordways frane the conduct at issue in broader
terms: (1) Rigby's failure to investigate whether La Colina would
be an appropriate placenent for Andrew Ordway; (2) Rigby's failure
to i ndependently assess the causes of Andrew s behavior; and
(3) Rigby's failure to make a tinely AB 3632 Referral. The
counter-claimants submt that the following statutory rights are
clearly established: the right to an AB 3632 Referral when
warranted; the right to be assessed for behavioral problens that
interfere with a child' s ability to access the educational program
and receive an educational benefit; and the right of a child to
have a duly constituted | EP Team determ ne an appropriate
educational placenment. (See Qpp. at 5.) The counter-claimants
assert that these rights were clearly established under | DEA and
provi sions of the California Educati on Code enacted to inpl enent
and supplenent IDEA.° In addition, they argue that Rigby is
responsi bl e not only for her own individual actions but for the
acts (and om ssions) of SBHSD as an entity.

The counter-claimants make two al |l egati ons regardi ng R gby’s
conduct that appear to stemfrom her supervisory position as

Director of Student Services for SBHSD: (1) the failure to

i ndependently assess the causes of Andrew s behavior, and (2) the
10 See Cal. Educ. Code & 560000, et seq.; Cal. Code Regs.
tit. 5 div. 1, ch. 3, sub-ch. 1.
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failure to make a tinely AB 3632 referral. The counter-def endant
contends that Rigby cannot be held personally responsible for
factual findings relating to the om ssion of statutory duties on
the part of a different party (SBHSD). The counter-def endant
argues that the Hearing Oficer found that SBHSD, and not Ri gby
herself, failed to make a tinely AB 3632 referral and failed to

i ndependent|ly assess the causes of Andrew s behavior. The counter-
def endant urges the Court to find these om ssions to be actions of

an entirely different party to the action, nanely SBHSD

The Court finds that Monell bars clains agai nst Ri gby based on
respondeat superior liability. |In Mnell v. Departnent of Soci al
Services, 436 U S. 658 (1978), the Suprene Court held that

respondeat superior nmay not serve as the basis for inposing § 1983
liability. Supervisory officials may not be held |liable under §
1983 on the basis of respondeat superior, but only for their own
wrongful behavior. See 1B Martin A Schwartz and John E. Kirklin,
Section 1983 Litigation: Cainms and Defenses (3d ed. 1997). Wen

dealing with the liability of supervisory officials, the question
is whether their own action or inaction subjected the claimnt to
the deprivation of federally protected rights. [Id.

Under Monell, subject to certain exceptions discussed bel ow,
Ri gby can be held liable only for her own all egedly w ongful
behavior. 1In this case, the Court finds, based upon the Hearing
Oficer’s findings and this Court’s own affirmati on of those
findings, that Rigby s allegedly wongful behavior - as an
i ndi vidual - consists of failing to investigate whether La Colina
woul d be an appropriate placenment for Andrew prior to his transfer

to that school. Any findings on the part of the Hearing O ficer or
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this Court relating to the conduct of SBHSD may not be attri buted
to Rigby herself.

Supervisory liability may al so be based upon the supervisor’s
“own cul pabl e action or inaction in the training, supervision, or
control of his subordinates,” for his acquiescence in
constitutional deprivations, or for conduct show ng a reckl ess or

cal l ous disregard for the rights of others. Larez v. Los Angeles,

946 F.2d 630, 646 (9th Cir. 1991) (internal quotations and
citations omtted); see also Watkins v. Cty of Cakland, 145 F.3d

1087, 1093 (9th Gr. 1998). The counter-claimnts allege that
Ri gby acted in “bad faith” and with “intentional disregard” for the
counter-claimant’s rights under |IDEA and 8 1983. The Court finds
that factual allegations in the Opposition fail to support the
counter-claimants’ assertions that R gby acted in bad faith and
with intentional disregard for the rights of others. For exanple,
the counter-claimants assert that Ri gby was asked about the status
of Andrew s AB 3632 Referral and infornmed an assistant principal at
La Colina that “[t]here was a procedure and she woul d take care of
it.” (See Qpp. at 6.) This statenent, however, does not create a
triable issue of fact as to whether Rigby acted with reckl ess or
cal l ous disregard for the rights of others. The Court finds that
no supervisory liability may be assigned to Rigby on the basis of
findings that relate to acts or omi ssions on the part of the SBHSD
as an entity.

The sol e conduct at issue, therefore, is Rigby s conduct in
arranging a transfer of Andrewto La Colina in February of 1997.

The Court now turns to the question of whether federal |aw
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governing the conduct was clearly established on the date of the
al | eged wrong.

The “very action in question” need not previously have been
ruled to be unlawful for a court to find that an official violated

clearly established federal |law. See Anderson, 483 U S. at 640.

The inquiry into whether the right at issue is clearly established
“must be undertaken in light of the case’s specific context, not as

a broad general proposition.” Saucier v. Katz, 121 S. C. 2151,

2153 (2001). The contours of the right nmust be sufficiently clear
that a reasonable official would understand that what he is doing

violates that right. Anderson, 483 U. S. at 640. The Ninth Grcuit
has stated that “[t]o determ ne whether law is clearly established,

we ‘survey the |egal |andscape’ and exam ne those cases that are

‘nost like the instant case.” Trevino v. Gates, 99 F.3d 911, 917
(9th Cir. 1996) (citation omtted). In addition, even if there is
no cl osely anal ogous case law, a right can be clearly established

on the basis of "commpbn sense."” DeBoer v. Pennington, 206 F.3d

857, 865 (9th Cir. 2000). The Eighth Circuit has held that the
defendant officials were not protected by qualified i munity
because they acted in violation of an unanbi guous federal statute
and i nplementing regul ations. Jackson v. Rapps, 947 F.2d 332 (8th
Gr. 1991).1

1 This Court has already found: “SBHSD shoul d have assessed
i ndependently the causes of Andrew s behavi or and whet her noving
himto La Colina would be an appropriate placenent.” (8/13/01
Order at 19:11-13.) The Court has also found that SBHSD failed to
make a tinely referral: “The referral should have been made by the
February 25, 1998 | EP neeting at which the | EP team deci ded to nove
Andrew to La Colina.” (ld. at 21:5-7.)
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The Court finds that the relevant body of law is |IDEA 20
U S C 8 1400 et seq., and its enacting California regulations. As
di scussed above, |DEA assures all disabled children a free
appropriate public education through IEPs. The Court finds that it
was clearly established at the tine that R gby acted that school
officials were under an obligation to fully assess a student before
instigating a substantial change in the student’s placenent, such

as a transfer of schools.? Title 34 CF.R § 104.35(a) clearly

2 34 C.F.R § 104.35(a):

(a) Prepl acenent evaluation. A recipient that operates a
public elenmentary or secondary programor activity shal
conduct an evaluation in accordance with the requirenents

par agraph (b) of this Section of any person who, because of
handi cap, needs or is believed to need special education or
rel ated services before taking any action with respect to the
initial placenment of the person in regular or special
education and any subsequent significant changes in placenent.

(b) Eval uation procedures. A recipient to which this subpart
applies shall establish standards and procedures for the

eval uati on and placenment of persons who, because of handi cap,
need or are believed to need special education or related
services which ensure that: (1) Tests and ot her eval uation
mat eri al s have been validated for the specific purpose for
whi ch they are used and are adm ni stered by trained personnel
in conformance with the instructions provided by their
producer; (2) Tests and other evaluation materials include
those tailored to assess specific areas of educational need
and not nerely those which are designed to provide a single
general intelligence quotient; and (3) Tests are selected and
adm ni stered so as best to ensure that, when a test is

adm nistered to a student with inpaired sensory, nanual, or
speaking skills, the test results accurately reflect the
student’s aptitude or achievenent |evel or whatever other
factor the test purports to neasure, rather than reflecting
the student’s inpaired sensory, nmanual, or speaking skills
(except where those skills are the factors that the test
purports to neasure).

(c) Placenent procedures. In interpreting evaluation data and

i n maki ng pl acenment decisions, a recipient shall (1) draw upon

information froma variety of sources, including aptitude and

achi evenent tests, teacher recommendati ons, physical

condition, social or cultural background, and adaptive
(continued. . .)
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establ i shes that an eval uati on nmust be conducted before any
significant changes in a student’s placenent are instituted. 1In
addi tion, placenent decisions nust be based upon the IEP. 34
C.F.R § 300.552(a)(2). Thus, the IEP nust be devel oped before a
pl acement is chosen. Spielberg v. Henrico County Pub. Sch., 853
F.2d 256, 259 (4th Cr. 1988).

The Court finds that under clearly established | aw, Andrew s
transfer fromGoleta Valley to La Colina was an inproper change in
pl acenent because it was nmade wi thout the devel opnent of goals and
obj ectives pursuant to an | EP, and w thout using the proper
criteria for making placenent decisions. The Court therefore finds
that the | aw governing the conduct at issue is clearly established,
at least as related to Righy's transfer of Andrew to La Colina
Juni or H gh School. Under IDEA and its enacting |egislation, the
|aw clearly required R gby to conduct an assessnent before changi ng

Andrew s pl acenent. 13

2 (...continued)

behavior, (2) establish procedures to ensure that information
obtained fromall such sources is docunented and carefully
considered, (3) ensure that the placenent decision is made by
a group of persons, including persons know edgeabl e about the
child, the nmeaning of the evaluation data, and the pl acenent
options, and (4) ensure that the placenent decision is nmade in
conformty with § 104. 34.

13 “Ms. Rigby testified that she noved Andrew to La Colina at
the request of Ms. Ordway. M. Rigby did this wthout
i nvestigating whether La Colina would be an appropriate placenent
because she “honor[s] parental requests.” (Hearing transcripts,
2456.) However, |DEA does not sinply require districts to “honor
parental requests”; rather, it requires themto evaluate and
col |l aborate with parents to determ ne an appropriate placenent for
each individual student. (8/13/01 Order at 19.)
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2. Coul d a Reasonable Oficial Have Believed That the

Conduct Was Lawful ?

The Court next addresses whether Rigby could reasonably have
known that her conduct was a violation of Andrew Ordway’s | DEA
rights. A governnent official is entitled to qualified imunity
even where reasonable officials nmay disagree as to his or her
conduct, as long as the conclusion is objectively reasonable. See

Act Up!/Portland, 988 F.2d at 872.'* Al though the counter-claimnts

have net the burden of showing the right at issue was clearly
establ i shed, R gby nevertheless may be entitled to qualified
immunity if she can show that a reasonable official would not have
known that the conduct in question would violate Andrew s clearly
established rights. Gasho v. United States, 39 F.3d 1420, 1438
(9th Gir. 1994).

In Row ey, the Suprenme Court determ ned the |evel of
i nstructions and services that nust be provided to a student with
disabilities to satisfy the requirenents of IDEA. 458 U S. 176.
The Court determ ned that a student’s |IEP nust be reasonably

calculated to provide the student with sone educational benefit.

Id. at 200. The substantive requirenment of IDEA is that a program
be ""individually designed to provide educational benefit to the
handi capped child.'"™ Gegory K. v. Longview Sch. Dist., 811 F.2d

1307, 1314 (9th Gr. 1987), quoting Row ey, 458 U. S. at 201. 1In
addition to the substantive conponent of |DEA that requires that

the state provide an "appropriate" education, |DEA also outlines

4 Saucier established that, in the Fourth Amendrment context,
if an officer’s mstake as to what the law requires is reasonabl e,
the officer is entitled to qualified immunity. 121 S. C. at 2158.
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“rigorous procedural requirenents.” Union Sch. Dist. v. Smth, 15

F.3d 1519, 1525 (9th G r. 1994). |IDEA and its California-enacted
statutes set out a conplex statutory schene that enphasizes
procedural safeguards, witten docunentation, individualized
assessnments, and attention to the uni que needs of each child. The
Court finds it inplausible that an official with R gby s |evel of
responsi bility would not know that it was unlawful to take action
to change the placenent of a disabled child based solely on the
tel ephone call of a parent. It is fair to presune that Rigby, as
Director of Student Services, would be famliar with the statutory
requi renents of | DEA, and indeed, that such know edge woul d be a
cruci al conponent of her position. Wile it is true that parental
participation in the devel opnent of a child s IEP is central to
| DEA, see U.S.C. § 1401(a)(4)(A), such participation does not mean
that I DEA' s procedures may be di sregarded.

| DEA requires that the education of a disabled student be
“reasonably cal cul ated” to provide a student with sone educati onal
benefit. Such cal culation and pl anning appears to have been absent
fromRi gby's decision to transfer Andrew to La Colina. The Court
finds that is clear that a reasonable supervisory official famliar
with the precision and scope of IDEA s requirenents woul d know t hat
the law required nore than the sinple accommobdation of a parent’s
request. The Court finds that a reasonable official could not have
believed it was |lawful to transfer Andrew Ordway to a different
school wi thout first conducting an investigation into whether the

transfer was a proper placenent.

30




© 00 N o o0 b~ W N P

N NN NN NN NN R R R R R R R R R R
0o N o o M ON PP O O 00O N o o WwWN -+, O

[11. CONCLUSI ON
For the reasons set forth above, the Court denies the counter-

defendant’s notion for summary judgnent.

T 1S SO ORDERED.

Dat ed:

DEAN D. PREGERSON
United States District Judge
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